For decades, legal malpractice experts have urged lawyers to implement risk management measures. To assist law firms in doing so, legal malpractice insurers have provided audit services and self-audit materials. Under the Australian regulatory regime, incorporated legal practices are required to complete a self-assessment process and to report on the firm's compliance with ten objectives of sound law practice. Using management-based principles, this Article discusses steps to take to encourage ethics audits "to merge good ethics and good business" in the U.S.
Professional Discipline in Law Finns. ' The article critically examined problems facing practitioners and proposed changes to improve the effectiveness of regulation of lawyers. 7 Arguing that the professional regulation should include the discipline of law firms, Professor Schneyer analyzed how limiting discipline to individual lawyers does not address various ethical breaches that arise from inadequate organizational controls and deficiencies in the ethical infrastructure of law firms." Professor Schneyer first used the term "ethical infrastructure" to refer to "a law firm's organization, policies, and operating procedures ... that cut[] across particular lawyers and tasks." 9 Professor Schneyer suggested that " [t] he chief reason to allow disciplinary authorities to proceed directly against law firms is prophylaxis-the promotion of firm practices that prevent wrongdoing by individual lawyers." 1 o As discussed below, Professor Schneyer's work on the discipline and ethical infrastructure of law firms has influenced lawyers, academics, jurists, and regulators around the world. 1 Following the publication of Professor Schneyer's article, the high court in New York revised the state's professional conduct rules to provide for discipline of law firms as entities. 1 2 Although few firms have been disciplined, the possibility of entity discipline should motivate firm leaders to devote time and resources to implement policies and procedures to promote ethical conduct. 13 In focusing attention on the connection between ethical conduct and 
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[Vol. 4:112 firm systems and controls, Professor Schneyer's work may have also contributed to regulators' and jurists' willingness to rely on the state versions of ABA Model Rule of Professional Conduct 5.1, which requires that a partner in a law firm "make reasonable efforts to ensure that the firm has in effect measures giving reasonable assurance that all lawyers in the firm conform to the Rules of Professional Conduct."" Although there are relatively few disciplinary cases citing Rule 5.1(a), opinions increasingly refer to the importance of firm managers making reasonable efforts to ensure that all lawyers in the firm comply with the ethics rules.1 5 In the United States, other scholars relied on Professor Schneyer's work that called for law firms to focus more on fortifying their ethical infrastructure.1 6 Some examined the implementation and impact of ethics systems and controls.
17 A few have called for more research examining the role of ethical infrastructure." ' Outside the United States, commentators and bar leaders joined the chorus by seriously considering the role of ethical infrastructure in influencing lawyer conduct.' 9 This examination has informed regulatory changes in both the United Kingdom and Australia.
In the United Kingdom, the Solicitors Regulation Authority (SRA) has shifted to outcomes-based regulation that focuses on high-level principles and outcomes that drive the provision of legal services to consumers. 20. See Outcomes-Focused Regulation, SOLIC. REG. AUTHORITY, http://www.sra.org.uk/ solicitors/freedom-in-practice/outcomes-focused-regulation.page (last visited Mar. 19, 2014) (noting that outcomes-focused regulation "replaces a detailed and prescriptive rulebook with a targeted, risk-The SRA Authorization Rules now require firms to appoint compliance personnel to oversee risk management and governance matters. 2 1 These compliance officers are responsible for ensuring that their firms implement systems and controls to enable firm members to meet the requirements set forth in the Solicitors Handbook. 2 In describing effective compliance arrangements, the SRA urges solicitors to consider the infrastructure of the firm.
In adopting a form of management-based firm regulation, Australian jurisdictions have taken a somewhat different approach in addressing organizational controls and consumer protection. 2 4 Legislators in the state of New South Wales (NSW) in Australia first took the pioneering step of integrating the concept of "ethical infrastructure" into the statute, allowing legal practitioners to incorporate their law practices with no restrictions on non-lawyer ownership. 21. See Outcomes-Focused Regulation at a Glance, SOLIC. REG. AUTHORITY, http://www.sra.org.uk/solicitors/freedom-in-practice/OFR/ofr-quick-guide.page (updated Oct. 10, 2011) (explaining that the new method allows for greater flexibility while also providing better care to consumers). 
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To allay concerns related to non-lawyer ownership and limited liability, the statute imposes a number of management and practice safeguards. First, the incorporated legal practice (ILP) must appoint a legal practitioner director to be "generally responsible for the management of legal services provided" by the ILP." Second, the statute provides that the legal practitioner director must ensure that "appropriate management systems are implemented and maintained to enable the provision of those legal services in accordance with . . . obligations imposed by [law] ."8
Because the statute did not define "appropriate management systems" (AMS), Steve Mark, the Legal Services Commissioner for NSW, worked with various stakeholders to develop "ten objectives of sound legal practice." 2 9
The Office for the Legal Services Commissioner (LSC) also devised an "education toward compliance" approach in which the ILP must complete a self-assessment process (SAP).o In this SAP, ILPs complete a Self-Assessment Form (SAF), reporting on their compliance with each of the ten objectives. 3 ' Professor Ted Schneyer credits the NSW program with giving content to the term "ethical infrastructure" by "identifying ten types of recurring problems that infrastructure should be designed to prevent or at least mitigate." 3 2 Because the "education toward compliance" approach focuses 28. See id. at 686 (explaining the strict compliance regulations to which the practitioner director must adhere).
29. See id. at 689-90 (listing the objectives of the education towards compliance strategy). 30. See id. at 689 (stating that the ILPs must demonstrate that they have a program in place that is congruent with the ten objectives previously described).
31. See id at 691 (explaining that the SAF requires the legal practitioner director to evaluate firm practices and rate management systems using a template). If the completed form indicates that a firm is non-compliant or partially compliant, a staff member with the LSC provides the ILP written guidance and requests confirmation of steps to achieve compliance. See id (recognizing that the selfassessment form is a required element of the ILP review program); see also Professor Schneyer also expanded on the description of "ethical infrastructure," noting that it consists of "policies, procedures, systems, and structures-in short, the 'measures' that ensure lawyers on prevention and mitigation, Professor Schneyer describes the NSW program as a prototype for "proactive, management based regulation." 3 3
Unlike reactive regulation that disciplines lawyers for violating particular rules, the management-based objectives address the principles of sound practice.
3 1 In addition, the SAF provides strategies to address concerns that commonly result in complaints against practitioners. The proactive approach to regulation has captured the attention of a number of commentators and researchers. Notably, in 2008, Dr. Christine Parker conducted an empirical study assessing the impact of the NSW program on the number of complaints relating to ILPs."
The study found that rate of complaints for ILPs went down by two-thirds after the ILP completed its initial self-assessment. 3 " Another noteworthy finding was that the rate of complaints for ILPs that completed the SAP was one-third of the number of complaints registered against nonincorporated legal practices. The researchers recommended further investigation utilizing other research methods because the rate of complaints largely reflected consumer service issues and did not address other ethics concerns, such as duties to the court and other ethical issues that are of less concern to clients. 4 0 To obtain more data on the impact of the AMS and the SAP and to identify possible measures to improve management-based regulation of firms, I conducted a mixed method study in 2012, combining a survey in their firm comply with their ethical duties and that non-lawyers associated with the firm behave in a manner consistent with the lawyers' duties." Id. at 488 (explaining that the improvement was "statistically significant at the highest level"). On a third hypothesis that related to levels of implementation of AMS, the researchers found little evidence that the actual rating that firms gave themselves for implementation of management systems made a difference in the number of complaints. See id. at 491 (emphasizing the important role that the self-assessment process has in reducing the complaints rates).
40. See id. at 498 (suggesting areas of further research to better understand the results).
with interviews. Another article analyzes survey findings related to the implementation and development of AMS, as well as the effects of the SAP. 4 ' This Article draws on those findings, focusing on the value of ethics audits in improving ethical conduct by lawyers. Part I of this Article describes the hypotheses and methodology used in the study. Part II summarizes pertinent survey findings relating to the effects of AMS and the SAP. Part III identifies steps that can be taken to encourage lawyers and their firms to engage in self-assessment. The conclusion explains the foundational role that ethics assessments can play in reducing lawyers' liability while improving the delivery of legal services.
PART I -RESEARCH QUESTIONS AND METHODOLOGY For the study, the primary research questions were:
(1) what is the relationship between the self-assessment and the ethical norms, systems, conduct, and culture in firms, and (2) how can the SAP be improved? To answer these questions, I conducted a mixed method study in collaboration with the Office of the Legal Services Commissioner for NSW (LSC).
In phase one, I obtained survey data using an online questionnaire.
2
The questionnaire sought information on approaches, perspectives, effects, and experiences related to the AMS implementation and the SAP. 4 The target group for the survey consisted of 356 ILPs with two or more solicitors. represented firms of varying sizes. 4 6 In the second stage of the study, we interviewed directors from ILPs with two or more solicitors. 4 1 Maxine Evers, Senior Lecturer at the University of Technology in Sydney, conducted approximately half of the interviews. We systematically pulled the names of firms and invited designated directors from those firms to participate in interviews. 4 8 Interview questions allowed for follow-up on issues covered in the questionnaire. The interviews also provided an opportunity to explore in more detail the directors' experiences with implementing AMS and completing the SAP as well as their opinions on improving the SAP and the regulation of firms. Respondents were advised that the study was being conducted in cooperation with the LSC and were informed of steps taken to protect the anonymity of their responses. One question specifically asked respondents to note the steps taken after the firm's first completion of the SAP. The majority (71%) indicated that they revised firm systems, policies, and procedures and 47% reported that they actually adopted new 168 (2012) (explaining that limiting the study in this manner would yield "data on the impact of the AMS and SAP on firm dynamics").
48. We continued to systematically pull names and invite respondents until we had over forty individuals who agreed to be interviewed.
49. Although each interviewer followed a four-page interview template, the session allowed for follow-up discussion of issues and concerns that arose during the interview.
50.
Steps included scrubbing transcripts so that they did not include any identifying information. Susan [Vol. 4:112 systems, policies, and procedures.
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5 2 Forty-two percent indicated that they "strengthened firm management" following the completion of the first SAF.
5 3 For most steps taken by firms in connection with the SAP, there was no significant difference related to firm size and the steps taken.
4
Analyzed together, these results and others suggest that the SAP contributed to firms of all sizes taking steps to fortify the firms' ethical infrastructures.
5
Results also indicate that the SAP was an educational experience for the majority of respondents. Sixty-two percent indicated that they agreed or strongly agreed with the following statement: the self-assessment process "was a learning exercise that enabled our firm to improve client service."
56
Only 15% disagreed or strongly disagreed. These responses and text entries indicate that the education toward compliance approach works in providing firm directors the incentives, tools, and authority to take steps to improve the delivery of legal services. A smaller percentage of respondents noted that the SAP enhanced awareness of ethics issues.
8
To obtain additional information on the extent of the impact of the SAP, a multi-part inquiry asked respondents to rate impact on the following scale: (1) "no impact," (2) "some impact," and (3) "high impact." 5 9 For analysis purposes, I grouped the responses in four categories: management, client/professionalism concerns, ethics concerns, and firm dynamics. The following graphic sets forth the average ratings for items in these categories. 56. See SUSAN FORTNEY, INCORPORATED LEGAL PRACTICE SURVEY, RESULTS, at Question 19 (2012) (on file with the St. Marys Law Journal) (noting that 55% of respondents checked that they "agree" with the statement and 7% reported that they "strongly agree" with the statement).
57. See id. at Question 19 (reporting that 11% of respondents checked that they "disagree" with the statement and 4% reported that they "strongly disagree" with the statement).
58. See id. at Question 19 (reporting that approximately 45% of respondents "agree" or "strongly agree" that SAP enhanced ethics awareness).
59. Id. As indicated by the results summarized in the graphic, the largest percentage of respondents reported that the greatest impact was on matters related to firm management and risk management, followed by impact on client service matters. The respondents' ratings of the impact on general ethics concerns and firm dynamics were lower. These results can be attributed to the fact that the items covered in the SAF largely deal with practice management issues that commonly result in firm concerns related to client complaints, such as cost disclosure and fee recovery.
Although many of the items covered in the SAF relate to proper conduct under applicable law, the aggregate results suggest that respondents did not perceive that the SAP impacted ethics conduct, leadership, and culture as much as management and client service issues. This conclusion is supported by other responses indicating that a smaller percentage of firms are implementing measures related to general ethics concerns, as opposed to measures and controls that the SAF expressly covers." 1 Similarly, more respondents report that their firms implemented firms). This is based on a cross-tabulation between the responses to Questions 1 and 13. See id.
(excluding this finding, there was no significant difference between the impact reported by respondents and firm size).
61. For example, only 37% of the respondents indicated that their firms did not have a director or committee appointed to direct ethics initiatives. Id. at Question 28. By comparison, 76% of measures specifically described in the SAF, but a smaller number of respondents used controls not described in the SAF. 6 2 These results point to an overarching question related to the effect of the SAP. Does the process contribute to serious examination of firm practices, policies, and systems, or does the SAP result in firms using the SAF as a checklist, simply implementing the specific practices, policies and procedures described in the SAF? Even worse, does the SAP result in a meaningless box checking exercise in which directors simply go through the SAF checking that their firms are "compliant" without serious examination of firm practices? In the survey, 12% of respondents agreed with the statement that the SAP amounted to meaningless "box ticking." 6 3 In evaluating survey responses and interview results, directors' experiences and perspectives appear to fall on a continuum. At one end, a relatively small percentage of respondents may be simply checking boxes and reporting that their firms are compliant without actual review of firm policies.
4
The mid-continuum point is represented by the large percentage of respondents who report that they used the SAF as a learning process to review and revise existing policies, as well as adopt new ones. At a minimum, these firm representatives are addressing those matters that are expressly described in the SAF form. 6 6 At the far end of the continuum are those firm respondents who have been inspired by the SAF to take management systems to the next level. 6 7 These respondents recognize the business imperative in adopting management systems to respondents reported that their firms had appointed a director or committee to handle risk management. Id.
62. See id. at Question 24 (illustrating the fact that 92% of respondents indicated that their firms had a practice for verifying credentials and certifications of all practitioners, a supervisory control identified in the SAF). On the other hand, only 66% reported that their firms made a regular practice of having a director (not involved in the representation) periodically review all current files.
Id.
63. See id. at Question 18 (finding that 66% of respondents disagreed that "SAP amounts to meaningless box ticking," while 22% neither agreed nor disagreed). 66. See id. (noting that 56% of respondents believed that adopting the AMS "reduced the firm's professional liability of risk").
See id.
(revealing that 7% of those surveyed strongly agreed that the SAP was a positive learning tool). make their firms more competitive in attracting and retaining clients.
6 8 A small group of respondents who recognize the value of management systems are going beyond the minimum required by the SAF and seeking a Quality Management Certification under the guidelines adopted by the International Organization for Standards.
9
Firms might use such certifications to distinguish themselves for business development purposes.
PART III -INTEGRATING MANAGEMENT-BASED PRINCIPLES
The research findings discussed above indicate that lawyers' selfassessment makes a real difference in educating lawyers by first evaluating their firm practices, and second, by developing systems. As revealed by respondents' reports of the impact of the SAP, the greatest impact was on firm management, risk management, and supervision. The survey findings relating to the dramatic decrease in the number of complaints suggest that lawyers can reduce their exposure for liability for disciplinary complaints by evaluating firm practices and improving firm controls. 7 0 These findings may capture the attention of some practitioners, contributing to them going through the SAP.
Although the data is compelling, most practitioners may need additional incentives or a push to get them to devote the time to seriously examining firm processes. In Australia, the regulatory implementation of legislation mandating that incorporated firms implement appropriate management systems requires designated practitioners to complete the SAP.
1
Opinions reported in my study revealed that a number of the respondents questioned or even opposed being required to complete an Thirty-three of the 137 responding critics indicated that their opinions changed following completion of the SAP.
3
This experience points to the importance of taking steps to encourage lawyers to examine their practices as part of a risk management and practice improvement program.
The steps taken may depend on a variety of factors, including the state's disciplinary procedures, bar programs, and insurer support for risk management initiatives. Progressive regulators, insurers, and bar leaders who find data to be persuasive should be more willing to take steps to encourage lawyers to engage in self-examination of firm practices and systems. The following discussion considers specific steps that can be taken to spur lawyers and firms to systematically examine their practices and controls.
A. Regulatory Mandate Related to Alternative Business Structures
Outside of Australia, other jurisdictions are now seriously considering regulatory reforms, including risk-based approaches to regulation. Regulators in a number of Canadian provinces are exploring regulatory reforms and studying the experiences in England and Australia. [A]dopting a proactive approach with lawyer and law firms through education, engagement, the creation of an appropriate management systemsbased approach, and the provision of tools and training to help firms of all sizes practice ethically and competently in the public interest and develop an embedded ethical infrastructure . . . [and] This excerpt from the report suggests that regulators in other countries recognize the value of a proactive "education toward compliance" approach that encourages lawyers and their firms to improve their management systems.
7 ' As these regulators study the possibility of relaxing prohibitions on alternative business structures, management-based principles may be a feature of the new regulatory regime. This is similar to the approach used in Australia where the new regulatory approach and SAP evolved out of the legislation lifting restrictions on non-lawyer ownership of incorporated legal practices. After other jurisdictions join the United Kingdom and Australia in allowing non-lawyer ownership of law firms, the American Bar Association ("ABA") and state regulators may revisit modifying disciplinary rules that prohibit non-lawyer ownership of law firms. 7 Any changes in the current rules will need to address the critics who argue that non-lawyer ownership will undermine core values of the legal profession and public protection. Except for the staunchest critics of changing current prohibitions, the reservations of some might be addressed by requiring that safeguards be implemented at firms with non-lawyer owners. These controls could include requiring that the firms appoint a general counsel and demonstrate that the firm has in place proper management systems to give reasonable assurance that firm lawyers act in accordance with their professional obligations.
B. Use ofManagement-Based Approaches As an Alternative to Discipline
Given the strong opposition to allowing non-lawyer ownership of law firms in the United States, it may be many years until the restrictions on 2013-10-30transformingregulation.pdf. 
Id at 62 (quoting Amy Salyzn, What if We Didn't Wait? Promoting Ethical Infrastructure in Canadian Law
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[Vol. 4:112 non-lawyer ownership are changed. 8 0 Until that time, there are other opportunities for integrating management-based principles into the regulation of lawyers. One avenue that is currently employed in many states is to use diversion programs as an alternative to discipline." 1 After reviewing the genesis of these programs and the approach used in current diversion programs, this section discusses the value of broader use of diversion programs to deal with minor misconduct and practice management concerns.
Over forty years ago, a Special Committee on Evaluation of Disciplinary Enforcement, chaired by former U.S. Supreme Court Justice Tom Clark, issued a report analyzing problems related to disciplinary enforcement ("the Clark Report")."
The Clark Report noted that one deficiency was that disciplinary procedures failed to address matters involving minor misconduct. assistance. 8 5 The McKay Commission also recommended that "jurisdictions should adopt procedures in lieu of discipline for matters in which a lawyer's actions constitute minor misconduct, minor incompetence, or minor neglect."" As stated in the recommendation, disciplinary counsel and the respondent lawyer may agree to submit the minor misconduct matter to non-disciplinary proceedings that "may consist of fee arbitration, arbitration, mediation, lawyer practice assistance ... or any other non-disciplinary proceedings." (1) the misconduct involves the misappropriation of funds; (2) the misconduct results in or is likely to result in substantial prejudice to a client or other person; (3) the respondent has been publically disciplined in the last three years; (4) the misconduct is of the same nature as misconduct for which the respondent has been disciplined in the last five years; (5) the misconduct involves dishonesty, deceit, fraud, or misrepresentation by the respondent;
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[Vol. 4:112 formal charges, Model Rule of Disciplinary Enforcement R. 11 empowers disciplinary counsel to refer matters involving lesser misconduct to the Alternatives to Discipline Program."o As provided in the rule, alternatives to discipline may include "fee arbitration, arbitration, mediation, law office management assistance, lawyer assistance programs, psychological counseling, continuing legal education programs, ethics school or any other program authorized by the court." 9 ' The rule sets forth factors for determining if a referral is appropriate. 92 It also describes the mechanics for handling the referral, including notice to complainant and documentation of the terms of the referral in an agreement between the respondent lawyer and disciplinary counsel. Once a respondent lawyer completes the terms of the agreement with disciplinary counsel, the matter is effectively dismissed. 94 On the other hand, the matter may proceed through the normal disciplinary channels when respondents decline to participate in the diversion program or fail to fulfill the agreement. A number of states have amended their disciplinary procedures to provide for alternatives to discipline, including diversion programs. 9 6 In these programs, complaints accusing lawyers of minor misconduct are diverted from the disciplinary process to a program where the lawyers may (6) the misconduct constitutes a "serious crime" as defined in [the Rules]; (7) the misconduct is part of a pattern of similar misconduct.
Id.
90. Id R. 11(7). 9 1. Id. 92. Id. The pertinent factors deciding whether to refer a respondent are:
(a) whether the presumptive sanction under the ABA Standards for Imposing Lawyer Sanctions for the violations listed in the complaint is likely to be no more severe than reprimand or admonition; (b) whether participation in the program is likely to benefit the respondent and accomplish the goals set forth by the program; (c) whether aggravating or mitigating factors exist; and (d) whether diversion was already tried.
Id. R. 11(7)(3).
Id. R. 11(2).
94. See id. R. 11 (7)(6) ("[D]isciplinary complaint shall be held in abeyance [dismissed] pending successful completion of the terms of the contract.").
95. See id. R. 11(7)(7)(b) ("A material breach of the contract shall be cause for termination of the respondent's participation in the program ... [and] Although a jurisdiction may narrow the eligibility for a diversion program to lawyers suffering from some impairment, the vast majority of the jurisdictions allow participation by lawyers suffering from impairment or struggling with practice management problems. 9 9
A survey of rules for diversion programs reveals that many share common features. 0 o As a starting point, the rules clarify the eligibility for participation in the program.
Some states use the term "minor misconduct" to refer to the general category of matters that may be diverted. 1 o'
Other states describe with more specificity the types of misconduct that may result in diversion. 10 In reviewing a complaint, disciplinary counsel or a disciplinary panel may offer the respondent the opportunity to enter the diversion program if they determine that the matter is one that is eligible for diversion. The disciplinary counsel and respondent may enter a diversion agreement or contract that specifically sets forth the terms and conditions of the participation. Rules vary in the manner in which they deal with costs associated with participating in the program and the confidentiality of participation in the program. Although state rules vary in the manner in which they approach diversion, all provide an "intervention" opportunity for lawyers to obtain assistance and deal with issues that may lead to problems in the future.' 0 8 advice are eligible for diversion to practice and professionalism enhancement programs.").
102. See AZ. BAR, ARIZONA ATTORNEY DIVERSION GUIDELINES ADOPTED BY THE ARIZONA SUPREME COURT, at 1-2 (2011), available at http://www.azbar.org/media/66357/diversion%20 guidelines%20effective%2001-01-1 1.pdf (describing cases eligible for diversion, as well as cases not eligible for diversion).
103. See, e.g., WASH. CT. R. 6.1 (2014), available at http://www.courts.wa.gov/courtrules/ ?fa=court rules.display&group=ga&set=ELC&ruleid=gaelcG606.01 (noting that "disciplinary counsel may refer a respondent lawyer to" the diversion program). In some states, a disciplinary committee or panel can later recommend that a matter be diverted. See N.J. R. GOVERNING THE CTS., 1:20-3 (2013), available at http://www.judiciary.state.nj.us/rules/rl-20.htm (authorizing a disciplinary committee chair to request that the Director of the Office of Attorney Ethics divert a matter and approve an agreement in lieu of disciplinary action).
See UTAH JUD. COUNCIL RULES OF JUD. ADMIN. R. 14-533 (2013), available at
http://www.utcourts.gov/resources/rules/ucja/chl4/05%20Lawyer/20Discipline/USB14-533.html (explaining how a respondent may be referred to diversion program).
105. The Utah rule requires that the diversion contract "be supported by the respondent's or the respondent's lawyer's affidavit or declaration" setting forth the purpose for diversion and how the specific terms of the diversion contract will address the allegation raised by the complaint. If the system could better identify patterns of behavior that warrant intervention before serious misconduct occurs, and offer remedial training to help solve incipient problems, that would significantly benefit lawyers, clients and the profession. To the extent that the Rather than having to deal with misconduct after it occurs, participation in a diversion program advances public protection by preventing problems. 109
By entering into an individualized diversion agreement, lawyers obtain guidance, support, and tools to meet their particular needs.'" 0 Because participation is voluntary, lawyers are likely to be open to recommendations on how to improve their practices.
Long-term diversion saves time and money if the remedial training helps lawyers avoid future misconduct and complaints.' 12 Even in the short term, diversion may cost less than processing a complaint through the formal disciplinary process.' '3
Both disciplinary counsel and respondent counsel have commented on the value of diversion program in protecting the public by helping lawyers change how they practice."
Bar journal articles have discussed the value of diversion programs as an alternative to discipline." 5 present contraction of the legal market has forced more new lawyers to enter solo practice without expertise or mentors, the need for remedial training will grow. 111. See id. (suggesting that respondents are more "likely to be agreeable and open to recommendations on how to improve" their practices because they must consent to the diversion agreement).
Id.
See Mark
112. See id. at 273 ("Diversion programs using mediation do facilitate communication between the respondent and the complainant, and the mediation may lead to a resolution more quickly than formal disciplinary proceedings.").
113. See id. at 271 ("Diversion programs are often cheaper and faster than formal grievance hearings.").
114. See [Vol. 4:112 One empirical study reported on the impact of the Arizona alternative discipline system.' 16 Using data from a ten-year period, the researchers analyzed the frequency and severity of disciplinary charges filed against lawyers after they successfully completed the diversion program.' 17 To objectively measure the effectiveness of the diversion program, the study compared the frequency and severity of disciplinary "charges filed against lawyers who successfully completed a diversion program, as compared to" the charges against lawyers who declined to participate in a diversion program."s Based on the analysis of the data, the study report concluded that there was "a statistically significant difference in the number and severity of subsequent disciplinary charges between lawyers who [had] completed a ... diversion program and those who [had] not."" 9
Although these findings can be used by proponents who advocate wider use of diversion programs, the study relied only on available records.' 2 0
This data set may not have reflected the actual number of attorneys who were diverted and had their records expunged because they had not been subject to new complaints for a three-year period following their completion of a diversion program. "little is known about how well diversion programs work generally or how well individual diversion options work"). In pointing out limitations in the study, Professor Levin also noted that "the 'control group' against which recidivism rates were compared included lawyers who did not qualify for diversion because their offenses were too serious." Id at 5 n.26. She also explained that "the study did not account for the how the absence" or existence of prior discipline or the lack thereof In order to better assess recidivism by lawyers who complete a diversion program, administrators of these programs should maintain records for a longer period of time, or at least maintain them for statistical purposes.1 2 2
Such statistical information provides a more complete picture for research, and helps us understand the extent to which diversion experiences impact the manner in which lawyers practice and discharge their responsibilities.
As disciplinary authorities evaluate their current diversion programs or consider establishing new diversion programs, they can take steps to address other public protection issues related to diversion. One such concern relates to whether diversion programs improperly shield lawyers by allowing them to escape formal discipline and a record that would later be an aggravating factor if the lawyer is faced with disciplinary charges. To deal with this criticism, diversion rules can provide that records related to diversion agreements "remain confidential and not available to the public . . . [but that] the information may be considered in any future disciplinary matters" evaluated by disciplinary authorities. 12 4 Another consumer concern relates to the treatment of persons whose filed complaints are referred to diversion programs. In discussing the virtues of restorative justice, one commentator explained that diversion programs' emphasis on the rehabilitation and the future may ignore the affected the disciplinary counsel's evaluation of subsequent complaints. See id. (noting the relevance because expunging the records may contribute to disciplinary counsel assuming that the respondent lawyer had a "dean" record). If lawyers with expunged records receive leniency because disciplinary counsel believe that the lawyers had not previously engaged in questionable conduct, this could skew the numbers related to the impact of diversion is preventing future misconduct. repeat offenders who game diversion programs to their advantage). 124. Kansas uses such an approach, noting that successful completion of a diversion program is "reported back to the Review Committee" and will result in the dismissal of the complaint, but in future disciplinary matter the Disciplinary Administrator may consider the information as "prior discipline." KAN. SUP. CT. R. 203(d)(2)(vi) (2010), available at http://www.kscourts.org/rules/rulelist.asp?rl=Rules+Relating+to+Discipline+of+Attorneys
In Iowa, upon successful completion of a diversion program, the board dismisses the complaint, the attorney shall not be considered "disciplined, but the attorney's admission of misconduct may be considered in imposing sanctions" if the attorney is later disciplined. R. P. IOWA SUP. CT. Arr'Y DisciPLINARY BOARD 34.13(5) (2005).
past and complainants' desire to tell their stories.
1 2 5 Failure to provide complainants with information on diversion can heighten their frustration and disappointment first with their treatment by their lawyers, and then their treatment in the disciplinary system.1 2 6 To avoid this risk, some diversion rules require that complainants be provided notice of the diversion decision and an opportunity to comment. 1 2 7
States that do not have diversion programs should seriously consider adopting rules that allow for diversion for practice management concerns. New rules and programs can be designed to address the criticism of aspects of current approaches. For example, the disciplinary procedure rules can provide for more communication with complainants so that they better appreciate the value of diversion in preventing future misconduct.1
28
More communication on the alternatives to discipline can also help shape perspectives so that lawyers better understand the educational role of disciplinary authorities.' 2 9
For new diversion programs, as well as existing ones, audits or selfassessments can play an important role in helping lawyers systematically evaluate how they can improve and manage their law practices. As indicated by the research on the new regulatory regime in Australia, there was a significant reduction in complaints for firms that completed the SAP. 130 My own research revealed that the majority of respondents took 126. See id. (stating that because the specific dispute that led to the complaint might never be resolved, diversion is likely to increase "public dissatisfaction with the legal profession").
127. For example, the Wyoming Rule states:
The complainant, if any, shall be notified of the proposed decision to refer the respondent to diversion. The complainant shall have fifteen (15) days from the date of notice to submit to Bar Counsel a written comment thereon. The complainant also shall be notified when a complaint or formal charge is diverted. Decisions to divert are not appealable. . 15, 2013) , available at http://nsbs.org/sites/default/files/ cms/news/2013-10-30transformingregulation.pdf (discussing Australia's approach to reducing complaints brought against attorneys). steps to revise their policies, procedures, and systems following selfassessment and close to fifty percent adopted new policies, procedures, and systems. 1
3
These results should help directors of diversion programs recognize the value of conducting ethics audits and developing selfassessment tools.
Diversion programs enable lawyers to keep their records clean by taking steps to evaluate and improve their practice management. For those lawyers, disciplinary complaints serve as a wake-up call, motivating them to examine how they practice and handle client business.' 3 2 Lawyers who are not facing grievances should be able to obtain guidance and resources from personnel with diversion and law practice management programs.x1s
In an effort to be proactive in educating lawyers and avoiding complaints, bar associations should devote more resources to offices and programs that assist lawyers with law practice management. Bar groups could follow the lead of the Canadian Bar Association in developing an online tool for lawyers to voluntarily examine their practices and systems.' 3 4 Rather than relying on voluntary self-assessment, progressive jurists who embrace the concept of proactive regulation might establish a NSW-style program as a complement to discipline. . 19, 2014) . The online tool sets forth ten objectives under the following general categories: (1) Relationship to Clients; (2) Relationship to Students, Employees, and Others; and (3) Relationship to Regulator, Third Parties, and the Public Generally. Id. The introduction to the tool explains that the Professional Responsibility Committee prepared the "Ethical Practices Self-Evaluation Tool to assist Canadian law firms and lawyers to systematically examine the ethical infrastructure that supports their legal practices . . . [t] he goal of the Self-Evaluation Tool is not to be prescriptive but rather to encourage exploration and discussion of firm practices." Id For each objective, the tool outlines "possible questions to ask in assessing compliance with" the objective and "potential systems and practices to ensure that the objective is met." Id. In addition, the tool links available online resources that lawyers may consult for additional guidance. Short of imposing some type of self-assessment, courts, legislators, regulators, bar leaders, and insurers should take other steps to create incentives for lawyers to devote time and resources to serious examination of their practices. The following section discusses the role of insurance carriers in encouraging lawyers to examine and improve their management controls and systems.
C. Insurers'Role in Promoting Sef-Assessment and Development of Systems
For decades, legal malpractice insurers have played an important role in encouraging ethical conduct by lawyers. Some commentators have examined the impact of insurers, examining how insurers have emerged as informal regulators of lawyer conduct.' 7 When it comes to risk management, the insurers' influence takes different forms.
Insurers' influence on the conduct of lawyers starts with the application for insurance that lawyers must complete to obtain insurance.1 3 8 The policy application asks a number of questions, seeking information to enable the insurer to evaluate whether the insurer will assume the risk of writing a policy, and if so, the price and terms of the coverage.'
9
In addition to asking general information about the prospective insured, policy applications request information relating to firm practices, policies, and systems. Common questions require applicants to describe their conflict of interest and docket control systems.' 4 0 Insurance underwriters Schneyer further claims that a NSW-style program could be expected to cut down substantially on complaints for unprofessional conduct by "encouraging and helping firms to adhere to policies, procedures, and systems designed to forestall acts and omissions that generate those complaints." Id.
See Anthony E. Davis, Professional Liability Insurers as Regulators of Law
Practice, 65 FORDHAm L. REv. 209, 224 (1996) (suggesting that insurers have had an impact on attorney ethical conduct for years).
137. Compare id. at 216 (arguing that insurance companies seek to "discourage, i.e., to regulate, conduct which the ethics codes and the ethics committees" deem to be risky by providing "express notice to insureds that they are on their own when it comes to liability for claims arising from such relationships"), with Charles Silver, Professional Liability Insurance As Insurance and As Lawyer Regulation: Response to Davis, 65 FORDHAM L. REv. 233, 234 (1996) ("1 find Davis's proposed explanation unpersuasive. Insurers do not usually cite a desire to discourage risky conduct when justifying exclusions. They argue for exclusions on straightforward grounds having to do with their own interests.").
138. Fritz K. Huszagh, Applying for Legal Malpractice Insurance, in LEGAL MALPRACTICE: LAW OFFICE GUIDE To PURCHASING LEGAL MALPRACTICE INSURANCE, § 6:2 (Ronald E. Mallen ed., 2012).
139. See id (explaining that insurers use the information disclosed on the application to evaluate risk exposure based on underwriting guidelines, rules, and practices).
140. See id. § 6:2, § 6:14 (suggesting that most insurance applications require information regarding how a firm controls its calendar system and screens for conflicts or interests). seek this information because they recognize that the "better the procedures, the more acceptable the risk."' 4 ' These application questions require that lawyers examine their firms' management systems and describe them on policy applications.1 4 2
As a condition of obtaining insurance or a lower premium, an insurer may require that applicant-firms complete an audit or practice review. Such a review will help the firm determine issues to be addressed and inform the insurer's underwriting decisions. Depending on the circumstances, an insurer may provide a premium discount for particular conduct that the insurer wants to encourage. For example, an insurer may provide a premium credit for lawyers completing particular training or continuing legal education programs. 1 4 7 Using a similar approach to promoting conduct that educates lawyers and lowers liability risk, insurers should provide a premium discount for lawyers who systematically examine their firm policies, procedures, and systems. As indicated by the first Australian study, a self-examination process can help address issues that lead to complaints."' My own study revealed that the 141. See id § 6:14 ("Today, a law firm without a conflict of interest screening system and a calendaring system is not likely to be an acceptable risk.").
142. self-assessment process contributed to 71% of firms revising their systems, policies, and controls and 47% adopting new systems, policies, and procedures. ' 4 9 A large percentage (42%) indicated that they strengthened firm management following the SAP.
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These study results should persuade insurers to take steps to encourage lawyers to examine their firms' policies, practices, and systems as the first step in fortifying the firms' ethical infrastructure. As noted by a veteran loss-prevention expert, insurers already understand data.1 5 1 Therefore, insurers should take note of research findings related to the value of self-assessments. These studies provide support for insurers providing premium discounts for lawyers who systematically examine firm policies, procedures, controls, and systems.
To assist firms in examining their practices, insurers could also develop SAFs designed for firms of varying sizes. 1 5 2 An online self-assessment tool could then link other materials, such as forms, articles, and guidelines that could assist lawyers in developing and revising their own policies, procedures, and guidance.' 5 3 Developing an effective self-assessment tool with supporting material involves a great investment of time and resources.' Insurers who currently provide audit services or self-assessment tools may have encountered some resistance from lawyers who expressed concern about the discovery of the results.' 5 ' To address this concern, interested parties should support the recognition of a self-evaluation privilege, discussed in the next section.
D. The Role ofPrivileges
Results from my empirical study on law firm peer review reflected the concern that lawyers may be reluctant to engage in an SAP if they believe that the information developed in the process could later be discoverable and used against them in a legal malpractice case. 5 7 The survey instrument asked respondents to register their opinions relating to willingness to conduct peer review and perspectives on risks associated with third parties obtaining peer review results.' firms from conducting formal self-assessments, especially ones with documentation.
To provide protection for material and information developed in a practice review, firms or their insurers may retain the services of an outside lawyer to audit the practice and provide an opinion letter on findings and possible steps to improve their policies, procedures, and systems.1 6 2
Assuming that the opinion letter and related reports qualify as communications to facilitate the rendition of legal services, the firm could assert that the attorney-client privilege shields communications between the outside attorney and the client-the law firm.
A firm might use a different tack, relying on the firm's in-house general counsel or ethics advisor to conduct the self-assessment. The ability of a firm to successfully rely on attorney-client privilege to protect any report or material developed by the in-house counsel turns on various factors, including whether the self-assessment would be treated as an internal investigation that created a conflict between the interests of the firm and current client. Even if courts extend protection to internal investigations conducted by in-house counsel (to facilitate the rendition of legal services), courts could reject a claim that the attorney-client privilege extends to routine self-examinations or audits of firm practices, procedures, and systems.
Rather than relying on attorney-client privilege, a firm might claim that a self-critical analysis privilege shields information developed in a firm audit or SAP. A few U.S. courts have "recognized a privilege from discovery in litigation for some information produced as a result of an organization's own internal evaluation of its operation."' 6 6
The policy justification for extending protection to information developed in internal investigations is to encourage firms to critically examine their practices, without fear that negative information would later be used against them in litigation.' 6 Courts have applied the privilege in different contexts, including cases involving medical peer review, securities violations, train cases, and some employment discrimination cases.' 6 8 Opinions that have applied the self-evaluation privilege have identified the following prerequisites:
1. The critical self-analysis must have been undertaken by the parties seeking protection; 2. The public must possess a strong interest in preserving the free flow of the type of information sought; 3. The information must be of the type that its free flow would be curtailed if discovery were allowed; and 4. Any document produced must have been prepared with the expectation of confidentiality and the confidentiality must, in fact, have been maintained.1
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[Vol. 4:112 A firm that conducts an internal review should be able to satisfy each of these prerequisites. First, the firm conducts the self-assessment or audit to systematically evaluate and improve practices within the organization.1 7 1
Second, the public possesses a strong interest in encouraging parties to undertake critical evaluations that promise to improve the delivery of legal services and ethical conduct within law firms.
Third, it is likely that the possibility of discovery of unfavorable information would curtail riskaverse lawyers from critically examining firm practices, procedures, and policies. Fourth, lawyers who conduct the examination should be prepared to demonstrate that they did so with the expectation of confidentiality and that they maintained the confidentiality.' 7 3
Lawyers may be able to improve the likelihood of a court recognizing the self-critical analysis privilege by taking the following steps:
(1) maintaining the confidentiality of the audit process; (2) writing the audit report in a general and evaluative manner; and (3) minimizing specific factual data in the report.' 7 4
Although these actions might put a firm in a better position to assert the self-critical analysis privilege, there is no guarantee that a court will shield information developed in the self-examination. Therefore, lawyers and their firms should approach the process recognizing that there is a risk of discoverability.
To eliminate the uncertainty related to the discoverability of selfevaluation information, lawyers could follow the lead of the medical (1996) (commenting on the impact the third factor has on the decision process).
173. See Dowling, 971 F. 2d at 426 (discussing the importance of the expectation of privacy). To satisfy the last prerequisite, the firm should not share the results of the self-assessment with third persons, such as insurers, if doing so would jeopardize the protection of the self-critical assessment privilege.
174. profession and seek statutory protection, similar to that afforded to medical peer-review communications. All states now recognize a medical peer-review privilege to varying degrees.' 7 5 "Peer review is the process by which healthcare providers evaluate and assess deficiencies in the quality of physician services provided in the healthcare setting."' 7 1
Peer-review information is protected to encourage healthcare providers to critically and candidly evaluate deficiencies in the quality of medical services, without the concern that information could later be used "in a medical malpractice case." 1 7 7
Although some might question whether the peer-review privilege fosters a "conspiracy of silence" among doctors, physicians maintain that protection is necessary to maximize the quality of care that patients receive.' 7 8
Similarly, a statutory self-evaluation privilege for lawyers could serve the public interest by creating a comfort zone so that lawyers can critically examine and improve their practices without the fear of discovery. Recognizing the value of such a project, a group of risk management experts proposed a privilege for risk audits of law firms. 
See id.
("It serves to assure physicians that the peer review committee's analysis of physician performance will not be used against such physicians in a medical malpractice case."). 
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[Vol. 4:112 maintain AMS. Because the statute does not define the systems or manner for determining compliance, the regulator worked with interested parties, including practitioners and legal malpractice insurers, to develop a regulatory regime. In collaboration, stakeholders developed ten objectives of good practice as well as an SAP for incorporated firms to evaluate and rate their compliance with the objectives. This process enables lawyers to systematically learn about management controls and obtain guidance from the regulators.
Early studies evaluating the "education toward compliance" approach revealed a relationship between firms' completion of the self-assessment process and a significant reduction of the number of complaints filed against lawyers in the firm. To obtain more data on the effects of the selfassessment process, I conducted a two-phase study. As discussed above, the study revealed that the self-assessment process contributed to development of management systems within firms. The greatest reported impact was on firm management and risk management. Taken together, results from these studies make a compelling case for implementing proactive approaches to regulation.
Implementation of management-based principles can help transform a lawyer disciplinary system from a reactive one to a proactive one that educates and assists lawyers in conducting their practices ethically and efficiently.
To start the process of integrating management-based approaches, regulators and insurers can encourage self-assessment and educational initiatives to assist lawyers in improving their management practices, avoiding complaints, and lowering malpractice exposure. They should create programs and incentives for lawyers to examine their firms' practices and controls. At the same time, they should seek to address disincentives, such as the risk of discoverability from results of the selfexamination or audit.
The steps outlined in Part III of this Article can help regulators and insurers reshape their relationships with lawyers and the public. Through educational programs, insurers and regulators work with lawyers-not against them. They effectively partner with lawyers in assisting them to develop management systems and practice controls.
This approach promises to protect the public more than the current disciplinary system in which aggrieved persons obtain limited assistance and redress. Rather than relying on a reactive system that processes complaints after misconduct occurs, clients and the public will fare much better if regulators and insurers work with firm and bar leaders to create programs that help lawyers improve their practices by avoiding problems before they happen.
